
VAT: new rules
On 31 July 2014, the Parliament of Ukraine adopted the Law of Ukraine No.1621-VII ‘On Amending the Tax Code of Ukraine and Certain Other Legislative Acts of Ukraine’ (“the Law”). The Law inter alia introduces a new electronic system of VAT administration and significantly alters the procedure and criteria for VAT refund.
Electronic administration of VAT 
· Mechanism of the new system 
The bank selected by the Cabinet of Ministers of Ukraine for servicing electronic system of VAT administration (“VAT Bank”) would automatically open accounts for all existing and newly registered VAT payers (“VAT accounts”).
New condition for registration of VAT invoices with the Unified Register of Tax Invoices (“the Unified Register”) is introduced: a supplier would be able to register issued VAT invoices for output VAT within the total amount of its input VAT under received VAT invoices, "import” VAT paid at customs and the amount of funds transferred to the VAT-account. 
The threshold for registration of VAT invoices (i.e., maximum amount of VAT for which issued VAT invoices may be registered) is calculated using the following formula:
∑Threshold = ∑Input + ∑Customs + ∑Replenish - ∑Output - ∑Refund -∑Excess
· ∑Input – total amount of input VAT under received VAT invoices, registered with the Unified Register 
· ∑Customs – total amount of VAT paid upon import of goods
· ∑Replenish – total transfers of taxpayer’s funds from current account to VAT account 
· ∑Output – total amount of output VAT under issued VAT invoices registered with the Unified Register
· ∑Refund – total amount of VAT refund claimed by the taxpayer
· ∑Excess – excess of output VAT, declared in VAT return(s), over the amount of VAT under VAT invoices issued in a relevant reporting period(s) (i.e., VAT liability resulting from “non-standard” transactions, e.g. use of goods/services in non-VATable transactions)
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The threshold is calculated cumulatively from the date the new rules take effect (i.e., starting from 1 January 2015). 
Taxpayers would be able to replenish their VAT accounts. Taxpayers would not be able to withdraw or transfer money from the VAT accounts at their discretion. Neither funds from customers, nor VAT refund are transferred to the VAT account. 
If VAT payer’s registration is cancelled, its VAT account would be closed and the net balance of the account would be transferred to the state revenue. 
The VAT Bank communicates data about the net balance of VAT account to the Unified Register on-line. If the total of input VAT and VAT account balance is insufficient, the taxpayer would not be able to register the issued VAT invoice with the Unified Register. Consequently, the customer of the VAT payer in question would not be entitled to recognize VAT credit. 
A detailed procedure for electronic VAT administration should be established by the Cabinet of Ministers of Ukraine.
· Examples of calculating the threshold for registration of VAT invoices
Example 1. May Company A register tax invoice for the amount of VAT of UAH 18 thousand?
Company A accounting data are as follows (cumulative, starting from 01 January 2015): 
· VAT under the received VAT invoices (registered): UAH 100 thousand 
· VAT paid at customs: UAH 20 thousand 
· VAT-account replenishment: UAH 40 thousand
· VAT under the issued VAT invoices (registered): UAH 150 thousand
· Company A has claimed no VAT refund
· The amount of VAT output declared in VAT returns for the period from 01.01.2015 does not exceed the amount of VAT under VAT invoices issued in the same period (i.e., Company A carried out no "non-standard" transactions).
The threshold for registration of VAT invoices is calculated under the following formula:
∑Threshold = ∑Input + ∑Customs + ∑Replenish - ∑Output - ∑Refund -∑Excess
The last two indicators are not applicable to Company A. 
[bookmark: _GoBack]ΣRegister = 100 + 20 + 40 - 150 = 10 (UAH thousand). 
The threshold for registration of VAT invoices is UAH 10 thousand and is insufficient to register the VAT invoice for the amount of VAT of UAH 18 thousand. In order to register the invoice with the Unified Register, Company A should transfer at least UAH 8 thousand to its VAT account. 
Example 2: May Company B register tax invoice for the amount of VAT of UAH 18 thousand? 
Company B accounting data are as follows (cumulative, starting from 01 January 2015):
· VAT under the received VAT invoices (registered): UAH 100 thousand 
· VAT paid at customs: UAH 20 thousand 
· VAT-account replenishment: UAH 70 thousand
· VAT under the issued VAT invoices (registered): UAH 150 thousand (including the VAT invoices attributable to reporting periods for which VAT returns were submitted – UAH 130 thousand).
· The amount of VAT output declared in VAT returns for the period from 1.01.2014, submitted by Company B VAT by the time of threshold calculation: UAH 140 thousand.
· Company B has claimed no VAT refund.
The threshold for registration of VAT invoices is calculated under the following formula:
∑Threshold = ∑Input + ∑Customs + ∑Replenish - ∑Output - ∑Refund -∑Excess
Note: ΣExcess indicator should be calculated as a difference between: 
· the amount of VAT output under VAT returns for the period starting 1 January 2015, submitted by the time of threshold calculation, and 
· the amount of VAT under issued VAT invoices attributable to reporting periods starting 1 January 2015, for which VAT returns have been submitted by the time of calculation threshold. 
ΣRegister = 100 + 20 + 70 - 150 - (140-130) = 30 (UAH thousand) 
The threshold for registration of VAT invoices is UAH 30 thousand and is sufficient to register issued VAT invoice for the amount of VAT of UAH 18 thousand. 
After the registration of such output VAT invoice, the threshold would decrease down to UAH 12 thousand.
· Frequently asked questions
Question 1: What is the purpose of new system of VAT administration?
The new system of VAT administration is aimed at making impossible "artificial" VAT credit, i.e., the purchaser’s tax credit in respect of which the suppliers have not recognized VAT liabilities. Under the new rules, the purchaser should be able to recognize VAT credit in the amount not exceeding the total amount of funds transferred by the supplier (and / or previous suppliers in the supply chain) to their VAT accounts. 
Also, the new system should simplify control and collection of VAT to the state revenue: i.e. the balance of VAT account as the result of the reporting period should approximate the amount of VAT payable to the state revenue for the relevant reporting period. The amount of VAT due would automatically be remitted to the state revenue from the VAT payer’s VAT account, based on the registry that the State Fiscal Service would provide to the VAT Bank.
Question 2: When will the new rules on registration of VAT invoices take effect? 
The new rules should take effect on 1 January 2015. 
The law provides for no guidance as to whether the new rules should apply to registration of VAT invoices for December 2014. This issue is likely to be addressed in the Procedure of electronic administration of VAT (to be approved by the Cabinet of Ministers of Ukraine). 
Question 3: Would the new system bring positive changes to good-faith VAT payers? 
Due to implementation of the new system, there should be no need to reconcile VAT credit of the taxpayer with VAT liabilities of its counterparties (as the new system should prevent the fictitious VAT credit). Thus, duration and number of tax authorities’ VAT audits should be reduced. 
The volume of VAT refund for exporters and investors should increase (due to the increase in state revenue’s resources). Also, the time frame for VAT refund should be reduced (please refer to our comments regarding the new rules for VAT refund). 
At the same time, planning and administration of settlements with the counterparties would likely become more onerous. 
Question 4: How would the new system of electronic VAT administration affect importers/ exporters? 
VAT on import of goods would be paid at customs – similarly to existing rules.
As regards export of goods, VAT invoices issued with respect to export transactions are currently not subject to registration with the Unified Register.
Question 5: How would the new system of electronic VAT administration affect retailers?
VAT payers carrying on sale of goods/ services for cash would be obliged to deposit to their VAT accounts the amounts of VAT received from their customers. Currently, the Law provides no guidance as to maximum time frame, when such replenishment of VAT account should be made. 
As a result, working capital of retailers would decrease.
Question 6: How would the new system of electronic VAT administration affect VAT payers who use special “agricultural VAT” regime?
The new rules for registration of VAT invoices would also apply to agricultural VAT payers. The principal difference from the general rules would be as follows: at the end of the reporting period the amount of funds deposited by “agricultural VAT” payer to its VAT account (in order to ‘secure’ its VAT liabilities under issued VAT invoices) would be transferred not to the state revenue, but to the special account of such VAT payer.
Thus, working capital ‘freezing’ and more onerous administration of settlements with counterparties would have effect on “agricultural VAT” payers as well.
Question 7: What bank would open VAT accounts?
The Law is ambiguous on how the VAT bank should be selected. On the one hand, the Law stipulates that the Settlement Centre (established in accordance with the Law ‘On Depository System of Ukraine’) will open and service VAT payers’ accounts for settlements within the electronic VAT administration system. On the other hand, under the new Article 2001 of the Tax Code, a bank for implementation of the electronic VAT administration system should be selected by the Cabinet of Ministers of Ukraine.
Presumably, this discrepancy would be eliminated in future and/or the status of the Settlement Centre would be confirmed by the Cabinet of Ministers of Ukraine.
Question 8: What a VAT payer is required to do in order to open a VAT account?
The VAT Bank has to open accounts for VAT payers automatically. The State Fiscal Service should provide VAT Bank with the information on VAT payers (including the taxpayer’s name, code in state registry and number of VAT payer’s certificate) in order to open their VAT accounts.
Presumably, VAT payer would be notified of the opening as well as of the number of its VAT account (although the Law provides no guidance regarding the procedure or time frame of such notification).
Question 9: Will a taxpayer have access to cash flow data of its VAT account? Will a taxpayer be entitled to withdraw or transfer money from its VAT account at its own discretion?
The Law provides no guidance on whether taxpayers would have access to information about the balance or cash flow on their VAT accounts. Most likely, such access would be granted as it appears necessary for efficient functioning of the system of electronic VAT administration.
A taxpayer would not be entitled to withdraw or transfer funds from its VAT account. Funds from the VAT account would be remitted to the state revenue by the VAT Bank based on the registries provided by the State Fiscal Service.
Question 10: In what cases a VAT payer is obliged to replenish its VAT account?
VAT payer would be obliged to transfer money from its current account to its VAT account in the following instances:
· if the threshold for registration of output VAT invoices with the Unified Register is insufficient ;
· if the balance of VAT account is insufficient to settle the declared VAT payable;
· VAT received from the customers upon sale of goods/ services for cash;
· VAT at barter transactions
· VAT self-charged by VAT payer on transactions listed in para.198.5 of the Tax Code (e.g., use of goods/ services in non-VATable transactions or non-business transactions).
Question 11: What is the maximum time frame for transferring the amounts of VAT on cash sales of goods/services and on barter transactions to the VAT account?
The Law does not establish the time frame, within which a taxpayer is obliged to transfer the amounts of VAT on cash sales of goods/services and on barter transactions to its VAT account. Presumably, the issue would be addressed in the Procedure of electronic VAT administration, which is to be approved by the Cabinet of Ministers of Ukraine.
Question 12: How VAT liabilities declared in the VAT return will be settled? 
Settlement of VAT liabilities declared in VAT return would be made automatically – the funds would be remitted to the state revenue from VAT payer’s VAT account based on the registries provided by the State Fiscal Service to the VAT Bank.
If VAT account balance is insufficient to settle the reported VAT liabilities, the VAT payer would be obliged to transfer the amount covering the deficit to its VAT account.  
The Law provides no guidance on how and when the taxpayer would be notified of the deficit. Presumably, the issue would be addressed by the Procedure of electronic VAT administration, which is to be approved by the Cabinet of Ministers of Ukraine.
Currently, it is hard to predict how efficient would be the exchange of data between the Unified Register, the VAT Bank, databases of the State Fiscal Service and the State Treasury. If they fail to maintain prompt data exchange, this would result in significant inconvenience for the taxpayers (particularly, inability to register VAT invoices, additional diversion of working capital etc.)
Question 13: Will the refund of VAT be transferred to taxpayer’s VAT account or current account?
VAT refund should be transferred to the VAT payer’s current account. It should be noted that the amount of VAT claimed for refund would decrease the threshold for registration of VAT invoices. 
Question 14: How VAT payer may use the balance remaining on VAT account after settlement of VAT liabilities under VAT return?
The balance remaining on VAT account after settlement of VAT liabilities under VAT return may be used to secure registration of issued VAT invoices and for settlement of future VAT liabilities.
The Law does not provide for a possibility to withdraw the remaining balance or use it for payment of other taxes. 
Question 15: How to minimize diversion of funds to VAT account?
Issued VAT invoices could be secured not only by funds on VAT account but also by input VAT under received VAT invoices or the amounts of VAT paid at customs upon import of goods. Therefore, to minimize ‘freezing’ of funds on VAT account, VAT payer should carefully plan the dates of sale and purchase of goods/services and agree on the dates of supporting documents (particularly, dates of registration of VAT invoices with the Unified Register) with the counterparties.
Question 16: Is it mandatory to register all VAT invoices with the Unified Register?
All VAT invoices irrespective of the amount of VAT would be subject to registration with the Unified Register (under the effective rules, only VAT invoices for the amount of VAT exceeding UAH 10 thousand and VAT invoices for imported and excisable goods are subject to registration). If a supplier does not register a VAT invoice with the Unified Register, the customer would not be entitled to relevant VAT credit.
Question 17: If the supplier has not registered VAT invoice with the Unified Register - may the customer still recognize VAT credit? May the customer take into account received VAT invoices (unregistered with Unified register) when calculating the threshold for registration of VAT invoices?
No, the customer would not be able to recognize VAT credit. If a supplier refuses to issue a tax invoice / register the tax invoice with the Unified Register, the customer would be entitled to submit a claim against such supplier along with VAT return for a relevant period.
In contrast to the effective rules, starting 1 January 2015 such claim would not allow a customer to recognize input VAT as VAT credit 
Relevant amount of input VAT would also not be considered when calculating the threshold for registration of output VAT invoices.
Instead, similarly to existing rules, such claim would serve as the basis for off-schedule tax audit of the supplier, who refuses to register VAT invoice.
Question 18: Could a supplier disregard VAT liabilities under the VAT invoice not registered with the Unified Register?
Same as under the effective rules, the supplier would be obliged to recognize output VAT indicated in the issued VAT invoice as VAT liability for the relevant reporting period even if such VAT invoice is not registered with the Unified Register.
Question 19: When calculating the threshold for VAT invoices registration, should VAT payer take into account the amount of VAT credit under the invoices self-issued on purchase of services from non-residents?
Yes, these invoices should be taken into account (both for input and output VAT) if the taxpayer registers them with the Unified Register.
Along with that, the new rules envisage that the date of recognition of VAT credit in respect of services purchased from a non-resident is the date of issuance of VAT invoice by the service recipient. At that, VAT payer would be entitled to VAT credit only if he registers relevant self-issued VAT invoice with the Unified Register.
Question 20: Why VAT amount claimed for refund is included into the formula for calculating the threshold of VAT invoice registration?
VAT amount claimed for refund decreases the threshold for registration of VAT invoices. This allows to prevent the situation where the VAT payer receives cash refund of input VAT and uses the same amount of input VAT to register output VAT invoices (thus allowing the customers to recognize ‘unsecured’ VAT credit).
Question 21: Are there any changes to the procedure of preparing the VAT invoices?
VAT invoices would be prepared exclusively in electronic form (current rules allow either electronic or paper form, at the discretion of the purchaser).
The list of mandatory requisites of tax invoices remains unchanged.
Question 22: Is there any procedure to correct mistakes in VAT invoices registered with the Unified Register?
The Law does not provide for the possibility to amend VAT invoices registered with the Unified Register. If the amount of compensation for the goods/ services changes (e.g., in case of price revision, return of goods/services, return of prepayment etc.), then a taxpayer should issue an adjusting calculation subject to registration with the Unified Register under the procedure for registration of VAT invoices.
The Law does not specify how the adjusting calculations that change the supplier’s tax liabilities would affect the threshold for registration of VAT invoices.
Presumably, the issue would be addressed by the Procedure of electronic VAT administration, which is to be approved by the Cabinet of Ministers of Ukraine. 
Question 23: When calculating the threshold for registration of VAT invoices, should VAT payers take into account input VAT and VAT overpayment originated prior to 1 January 2015?
The Law stipulates that the procedure of accounting for input VAT declared prior to 1 January 2015 should be approved by the state authority. 
It is possible that neither VAT overpayment nor input VAT declared prior to 1 January 2015 would be considered when calculating the threshold for registration of VAT invoices.
New rules of VAT refund
Under the new rules which take effect on 1 January 2015 the VAT credit of the reporting month is immediately subject to refund (under the effective rules, only the amount of VAT receivable of the preceding month, which has not been offset in the current month, is subject to refund). Thus, the time frame of VAT refund should be one month shorter.
The VAT credit would be subject to refund only in the amount not exceeding the threshold of VAT invoices’ registration calculated when the VAT return is filed.
The Law states that only automatic VAT refund would be available. The Law does not provide any further instruction on the time frame and procedure for automatic VAT refund. The Law does not envisage special-purpose VAT audits.
VAT refund would be available only to the taxpayers that satisfy the following criteria:
· the taxpayer is not undergoing bankruptcy proceedings
· the taxpayer is included into the Unified State Registry and there are no records on unconfirmed information, absence at the registered location etc. (similar to the existing rules)
· net book value of the non-current assets as of the reporting date 12-times exceeds the amount of VAT claimed for refund
· export supplies comprise at least 40% of the taxpayer’s total supplies for the preceding 12 months, or within the last 12 months the taxpayer has invested at least UAH 3 million in non-current assets
· the taxpayer has no tax debt
· large taxpayer has no tax losses.
Remaining criteria currently in force would be abolished.
The procedure of accounting for VAT credit declared prior to 1 January 2015 is to be approved by the State Fiscal Service. By now it is unclear whether this concerns VAT returns submitted prior to 1 January 2015 or the tax periods before this date.
Amounts of VAT refund claimed prior to 1 January 2015 would be refunded under the current rules. Accordingly, VAT claimed for refund in VAT return for December 2014 (which is to be filed in January 2015) would formally be subject to refund under the new rules.
Therefore, if a taxpayer does not satisfy the new criteria but is willing to obtain VAT refund of the VAT credit accumulated for 2014, the taxpayer should ensure that the maximum amount of accumulated VAT credit is claimed for refund before 1 January 2015.
***
We would like to note that the wording of the Law contains numerous discrepancies and ambiguities. Therefore, we cannot rule out that by the end of 2014 the new rules might be further amended (in particular, with respect to the time frame and criteria for automatic VAT refund).
***
The new rules would, most likely, concern all businesses (directly, or indirectly through changes in counterparties’ approach).
Thus, we recommend evaluating the impact of the new rules on your business and, if necessary, before the new rules take effect - amending the processes for interaction with counterparties, tax and financial accounting.
***

VAT: new rules	

Interpretation of the new rules provided in this Newsletter is based on our understanding of the provisions of the Law and on publicly available comments of government officials with regard to the purpose and mechanism of the new rules. We cannot rule out that official interpretation of the Law by the State Fiscal Service would be different from ours.
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This material has been prepared for general informational purposes only and is not intended to be relied upon as accounting, tax, or other professional advice. Please refer to your advisors for specific advice.
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